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Office of the Principal Chief Conservator of Forests (Head of Forest Force),

Maharashtra State,
Van Bhavan, Ramgiri Marg, Near Police Gymkhana, Civil Lines, Nagpur-440 001.

No.Desk-12/Land/3/Gadchiroli/C.R.320(10-11)/ 86 /2011- 12
Nagpur-1, Dated 24/04/2011

To,

Additional Chief Secretary (Forests)

Revenue and Forest Deparment Kind Attention : Smt. Anna Dani,
Mantralaya, Mumbai-32 ACS (Forests)

Sub: Scheduled Tribes and Other Traditional Forest Dwellers (Recognition of Forest
Rights) Act 2006: Legal position with regard to exercise of Community Rights
in Reserved Forest of Lekha-Mendha Village in Gadchiroli District

1. Sub-section (2) of Sec. 26 of the Indian Forest act, 1927 (IFA) prohibits various
acts in a Reserved Forest (RF) and creates forest-offences for their violation. However
sub-section 2 of this section, inter alia exempts acts done in exercise of right continued
according to the provisions of the Act from this prohibition. Scope of such an exemption
is limited only up to those rights which are continued or created in accordance with the
provisions contained in Secs. 15(2)(c) and 23 of the IFA. As a result, any act done in a
RF in exercise of a right recognised under these provisions of the IFA shall not be a
forest-offence. In case of Protected Forests (PF), by section 34 of the IFA, the acts done
in exercise of any right recorded in a revenue survey or settlement (that is to say in the
7/12 extracts) also does not constitute forest-offence in spite of any reservation of trees,
closure and prohibitions, whatsoever, under sub-sections (a),(b) and (c) respectively of

section 30.

2. The instant matter is in respect of RF. The alleged rights are said to have been
recognised under the Scheduled Tribes and Other Traditional Forest Dwellers
(Recognition of Forest Rights) Act 2006 (FRA). In view of this and the provisions
contained in sec.26 (2) of the IFA, it is clear that exercise of any right in a RF without
permission in writing by a forest-officer is a forest-offence even if lawfully recognised

under the FRA. Therefore, in the instant matter, the act of entering into and cutting
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down bamboo in the RF by the villagers of Lekha-Mendha village without
permission in writing by a forest-officer is a forest-offence under section 26(1)(d)
and (f) of the IFA. This is the correct legal position as on today.

3. From the villagers point of view, though wrongly but for various reasons including
misinformation campaign by certain people, they had a bona fide belief that when a
community right is recognised in their favour under the FRA, they can freely enter into
the reserved forest and exercise them at will (without any restriction or bothering for the
safety of forest, which in fact, is in their own long term interest). That is why the villagers
of Lekha-Mandha appear to have entered ‘nto the RF and cut down bamboo without
taking permission of a forest-officer as required by the IFA. However, since ‘exercise of
a right is a perfect defence against any offence’ and the villagers appear to have acted
under a bona fide belief, the offence cases registered against them in this regard may be
closed by informing them for not repeating similar acts in future, it is felt.

4. To ensure that such incidences do not occur in future, it is suggested that a circular
by the Government of India or the State Government may be got issued to all concerned
to the effect that permission of a forest-officer is required before doing any act in a

reserved forest in pursuance of exercise of any right recognised under the FRA.

5. In order that it becomes easy for the concerned forest-officer to give permission in

writing to the holder of any right including community rights recognised under the FRA

for exercising the same in a reserved forest, it is essential that the record of forest rights
as specified in Annexures II & III are prepared with due accuracy and without any
ambiguity before a certified copy of the same is supplied to the concerned claimant and
the Gram Sabha under rule 8(h) of the FRA Rules. As the present matter relates to
community rights, the required record of community forest rights will have to be
prepared (and maintained for future references) by the District Level Committee (DLC)
in the statutory format contained in the Annexure III of the said Rules. On perusal of the
same, it would be observed that this format requires information to be recorded by the
DLC and maintained in respect of 9 items. Information to be recorded in respect of item
no. 7 regarding ‘nature of rights’, item no.8 regarding ‘conditions if any’ to which the
rights shall be subj ected to, and the item no. 9 regarding ‘description of

boundaries............ survey/compartment No.’ within which the said rights would be

T
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exercised together with the name/names of the holder of the community right (as the
rights conferred under the FRA are only heritable and not alienable or transferable and
are required to be registered jointly in the name of both the spouses/in the name of
single head.... as provided in sec.4(4) of the FRA) are most important and vital for
smooth and seamless implementation of the provisions of the FRA.
6. In order to appreciate this point, it is essential to elaborate the same further as
under:
a) In item no. 7 of the Annexure III, the DLC must record exact nature of the right
after due enquiry and application of mind. It case of minor forest produce (MFP), it must
mention the actual name of MFP out of the list given in section 2(i) of the FRA. For
example, bamboo, brushwood, cane, tussar, honey, lac etc. Merely mentioning all MFP
as per sec 2(i) without application of mind is not only vague but also illegal. It is because
it may confer a right over a produce like ‘cane’ which is not produced in that locality, and
accordingly the community had never traditionally collected same as required by sec
3(1)(c).
b) In item no. 8 of the Annexure III, the condition governing the exercise of this
forest right must be clearly spelled out by the DLC. That is to say- the season (or period
of the year) during which the right shall be exercised, frequency together with quantity
(number/weight/any other suitable unit) up to which the right shall be exercised,
requirement of seeking prior written permission of the concerned forest-officer before

exercise of right in a_reserved forest, intimating the concerned forest officer about the

produce actually brought from the forest in exercise of the right and subjecting the same
for inspection by him to enable the forest officer to take note of the same in his records,
prohibition/suspension of exercise of right for any specified period (as may be necessary
for the forest to recover from the injury) in case of forest fire in the area in respect of
which the right is recognised etc.- must be clearly spelled out.

c) In item no. 9 of the Annexure III, the description of boundary must specify
definitely according to the boundary marks erected or otherwise, the limits of the forest in
which the community rights are to be exercised. Lastly and most importantly, the names
of the persons (with parentage) in accordance with the provisions contained in sec.4(4) of

the FRA must be clearly written.
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It is clear that any deviation from the requirements mentioned above in this para
by the DLC in recording information in the Annexure IIT would render the recognition of
the community forest right to be invalid and illegal creating the situations of unnecessary
conflicts, disputes and sometimes chaos.

7. Therefore, the record of community forest rights prepared by the DLC in
Annexure III is required to be examined in the light of the provisions of FRA and the
points elaborated above to ensure that all legal requirement is complied with by the DLC
and the recognition of community forest rights by the DLC, Gadchiroli in case of
Mendha-Lekha village is valid and lawful before arriving at any conclusion for the issue
of Transit Pass.

8. It is, therefore, requested to kindly move the Government to issue suitable
directions to the Collector, Gadchiroli in this regard at their earliest. Directions may
kindly be given to other Collectors too.

9. As regards handing over of Transit Pass Books to village Panchayat is concerned,
it is submitted that this office has already submitted a proposal to the Government for
including bamboo in the Schedule appended to chapter II of the The Mabharashtra
Transfer of ownership of Minor Forest Produce in the Scheduled Areas and the Minor
Forest Produce (Regulation of Trade) (Amendment) Act, 1997. As soon as the said
amendment is carried out, the ownership of bamboo as a minor forest produce shall vest
in the concerned village Panchayat under section 4 of the Act, and accordingly TP book
may be issued to the Gram Panchayat for the transport of bamboo as per the provisions of
the Bombay Forest Rules, 1942. The same principal shall also be applicable in case of

forest produce obtained in exercise of the rights recognised under FRA.

J
Principal Chief Co ator of Forests (HoFF),
o UL Maharashtra State, Nagpur.

Copy Submitted to DG (Forest), Ministry of Environment and Forests,
Government of India, New Delhi for information. The above position may kindly be
brought to the notice of Hon’ble Minister of Forests, Government of India with
respect to the telephonic conversation today on 24™ April 2011. '
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Copy to

Chief Conservator Of F orests (Protection)

Chief Conservator Of F orests (Evaluation and Nationalisation)

Conservator Of F orests, Gadchiroli

Principal Chief Conservator of Forests (HoFF),
Maharashtra State, Nagpur.





