BEFORE THE NATIONAL GREEN TRIBUNAL
CENTRAL ZONAL BENCH, BHOPAL

Appeal No. 11/2017 (CZB)

&
Appeal No. 18/2017 (CZB)

CORAM:

Hon’ble Mr. Justice Dalip Singh
(Judicial Member)

Hon’ble Dr. Satyawan Singh Garbyal
(Expert Member)

BETWEEN:

1. Pallamari Pahadivali Banjari Devi
Jan Seva Samiti
Through Its Authorized Representative
Shri Prashant Kumar
S/O DG Maidamwar
Reg. Address:: Village Hahaldaddi,
Post Durgukondal, Tehsil Durgukondal,
District Kanker (CG)

Versus

1. Union of India,
Ministry of Environment, Forest
& Climate Change
Through Secretary
Indira Paryavaran Bhavan
Jorbagh Road
New-Delhi — 110003

2. M/S Monnet Ispat and Energy Ltd.
Through Its Director,
Registered Office: Monnet House, 11,
Masjid Moth, Greater Kailash Part Il,
New Delhi
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3. Chhattisgarh Environment Conservation Board
Through Member Secretary
Paryavas Bhavan,
North Block Sector — 19
Naya Raipur (C.G)

4. State of Chhattisgarh,
Through District Collector,
Kanker,

Kanker, Chhattisgarh

5. State of Chhattisgarh,
Principal Chief Conservator of Forest
Through Department of Forest
Jai Road, Aranya Bhawan, Raipur (CG)

..... Respondents

BETWEEN:

Rajesh Rangari

S/o Shri Kanahayia Lal Rangari,
Resident of :- House No. 272,

Ward No. 7, Saliya Para Bhanupratapur,
District Kanker, Chhattisgarh-494669

.....Appellant
Versus

1. Union of India
Through the Secretary,
Ministry of Environment and Forest & CC
Jor Bagh Road, Ali Ganj, Lodi Colony,
New Delhi - 110003

2. State of Chhattisgarh,
Through its Chief Secretary,
Mahanadi Bhawan,

New Raipur, Chhattisgarh

3. Monnet Ispat & Energy Ltd.
Through Its Executive Director / Incharge,
Regd, Office at:
Monnet Marg, Mandir Hasaud,
Raipur — 492101
Chhattisgarh
Also having corporate office at :-
Monnet House, 11,
Masjid Moth, Greater Kailash Part —I1
New Delhi - 110048
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4, Chhattisgarh Environment Conservation Board
Through the Member Secretary
1- Tilak Nagar, Shiv Mandir Chowk,
Main Road, Avanti Vihar, Raipur
Chhattisgarh — 492001.

5. Indian Bureau of Mines
Through the Controller General
2" Floor, Indira Bhawan,
Civil Lines, Nagpur — 440001

6. Principal Chief Conservator of Forests,
Government of Chhattisgarh
Aranya Bhawan, Medical College Road,
Raipur — 492001, Chhattisgarh

..... Respondents

Counsel for Appellant : Shri Rohit Sharma, Adv.

Counsel for Respondent 4 & 5: Shri Siddharth Choudhan, Adv.
Shri B.S. Thakur, DFO

Counsel for Respondent No. 2: Shri Sanjay Upadhyay, Adv. for
Shri Noor Alam, Adv.

Counsel for MPPCB : Ms. Parul Bhadoria, Adv. for
Shri Purushaindra Kaurav, Adv.

JUDGEMENT

Reserved on May 19", 2017
Pronounced on May 23", 2017

1) Whether the judgement is allowed to be published on the internet
----- yes

2) Whether the Judgement is to be published in the All India NGT
Report ----- yes

DELIVERED BY HON’BLE MR. JUSTICE DALIP SINGH., JM

1. These two Appeals have been filed challenging the
order dated 04.01.2017 & 05.01.2017 passed by the

Union of India and State of Chhattisgarh respectively.
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Under the order dated 04.01.2017 of the Government
of India MoEF & CC the Central Government granted
their consent under Section 2 of the Forest
Conservation Act 1982 for diversions of 79.56
hectares of forest land for iron ore mining in East
Bhanupratappur forest division in favour of M/s
Monnet Ispat and Energy Ltd. in Kanker District
Chhattisgarh. The order in Appeal No. 18/2017 dated
05.01.2017 has been issued by the Government of
Chhattisgarh for diversion of 79.56 hectares of forest
land based upon the letter dated 04.01.2017 issued by
the Government of India under Section 2 of the FC
Act 1980.

2. On consideration of the submissions made by the
Learned Counsel for the Appellant while hearing the
Appeal No. 11/2017 on 23.02.2017 this Tribunal
passed the following order:

It is contended by the Learned Counsel for the Appellant
based upon the document Annexure A-4 that the SDO
(Forest), Bhanupratapgarh, District Kanker,
Chhattisgarh in his communication had clearly spelt out
in form no. 3 at SI. No. 6 that the density of the forest
was between 0.7 & 0.8. He has also drawn our
attention to the guidelines issued by the State vide
Annexure A-5 dtd. 16.07.2017 in which at SI. No. 13 it
has been provided that where the density of the forest is
0.6 or more no permission for diversion should be
granted.

Based upon the above, it is contended inter alia that the
State has recommended the case for grant of Forest
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Clearance (FC) for diversion of 79.56 hectares of forest
land contrary to its own guidelines.

It has further been pointed out that this fact was not
brought to the notice of the MoEF, FC Division, Govt.
of India while considering the matter for the grant of
diversion of 79.56 hectares of forest land for Stage — | &
Il forest clearance which had been granted to the
Respondent No. 2. It has also been brought to our
notice by the Learned Counsel that this matter was also
earlier considered by the Hon’ble High Court of
Chhattisgarh. However, he prays for time to submit
copy of the judgment before us as also the copy of the
recommendations made by the State Government to the
MoEF, Government of India in this behalf.

He has brought to our notice that the possession of the
land in dispute admeasuring 79.56 hectares was already
given to the Respondent No. 2. However, the EC has so
far not been granted by the Govt. of India. In that view
of the matter, we would direct MoEF, Govt. of India, not
to issue the EC till further orders and the Respondent
No. 2 shall not in any way cause destruction to the forest
in any manner or / and also not start any mining or
other operation on the land in dispute. It has also been
brought to our notice that the Stage — | & Il clearances
further require that the Project Proponent Respondent
No. 2 has to obtain the clearances under the Forest
Right Act, 2006 which as per the Learned Counsel so far
has not been accorded.

Issue notice. Notices be issued Dasti. Also issue notice
on M.A. No. 100/2017.

Notices were ordered to be issued in response to
which the Respondent No. 2 project proponent filed
their reply. In the reply several objections have been
raised including those of maintainability of the
Appeal.

3. However, upon the hearing of the matter on the issue
which has been indicated in our order dated

23.02.2017 the Respondent No. 2 in their reply sought
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to rely upon the document annexure no. R-6 which is
the extract of part 3 of the pro-forma where under
column no. 15 against the query “whether the
concerned conservator of Forest agrees with the
information in part B and the recommendations of the
Deputy Conservator of Forest” it has been answered
as “agree, mixed forest density 0.5 to 0.7”. On the
basis of the above Learned Counsel for the
Respondent No. 2 submitted that assuming the
guidelines framed by the state vide Annexure A-5
dated 16.07.2010 which provides that forest consents
for forest clearances shall not be granted where the
density of the forest is more than 0.6 under para 13 of
the same at page 34 . Based upon the above it was
submitted that the density which has been found and
by the State Government and mentioned in their
recommendations under para 3 vide annexure R-6 on
page 45 of the reply filed by the Respondent No. 2 the
density has been mentioned as being less than 0.6 and
as such there is no impediment or illegality in so far as
the consent granted by the State Government is
concerned.

4. In so far the above contention is concerned we may

state that under the reply to query the point no. 15 of
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para 3 the density has been stated to be “0.5 to 0.7”.
Based upon the above it cannot be held conclusively
that the entire area of 79.56 hectares for which the FC
and the EC is being sought by the Respondent No. 2
which is admittedly covered by forest has a density of
less than 0.6. Assuming that some part of it may have
a density of 0.5. However, there are portions within
the area of 79.56 hectares where the density exceeds
0.6 and reaches 0.7 as well. Such of these areas
which have a density of more than 0.6 have not been
identified and outlined or their extent mentioned as to
where itis0.5/0.6/0.7.

5. As such the recommendation by the Chief
Conservator of Forest to that extent where the density
of the forest exceeds 0.6 need to have been firstly
identified within the area of 79.56 hectares for which
the FC and EC is sought its dimensions and locations
marked and more specifically the reasons ought to
have been assigned as to why a departure was being
made from the general guidelines which prohibit the
grant of consent where the density of the forest
exceeds 0.6.

6.  We are therefore, of the view that while granting stage

2 clearance material considered by the concerned
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authority while passing the order dated 04.01.2017
which in our opinion did not in fact spell out the
correct position and presumably the ministry took a
view that there is no objection on the part of the State
to grant the clearance notwithstanding the fact that
some portion for which the clearance for diversion has
been sought had forest density of 0.6 and above which
according to the guidelines ought not to be
recommended for grant of FC.

7. In our opinion while making the recommendation the
State Government if it was granting its consent for
forest clearance to be given by the Central
Government contrary to item no. 13 of the guidelines
ought to have spelt out the reasons why it was doing
so the MoEF Govt. of India to take a decision of after
considering the actual facts. From the order dated
04.01.2017 that is impugned order we do not find any
mention of the fact as to a consideration of the above
issue of departure from the guidelines and special
reasons for the same both by the State Government
and the Central Government. In fact so far as order
Annexure A-2 impugned in Appeal No. 11/2017 order
is concerned Government of India has made no

mention with regard to the issue of the forest density.
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8.  We are therefore, of the view that if any departure is
sought to be made from the general guidelines by the
State for recommending the case for the grant of EC
specific reasons for the same must be assigned. This
assumes the importance in view of the fact that right
from the very beginning the Sub-Divisional Officer
(SDO) Forest in form 3 appended to Annexure A-4
which is available at page 26 of the paper book of the
memo of appeal in Appeal No. 11/2017 against the

column no. 6 has mentioned as follows:

3mafea gt ST A =t IAfddaT ST H gelca .7 T .8 & dair
oA i TR T3 &I Quality 111§ &7 Tt a7 A IRYOT
ST & 3TAR dIFYhR -5 B Notrern Tropical Dry
Deciduous Mixed Forest

9. Thus, so far as the initial response of the forest
department is concerned it showed that the SDO to
whom the matter was assigned under the letter of the
Divisional Forest Officer dated 05.10.2015 clearly
stated that the density of the forest was 0.7 and 0.8.
(well above 0.6) specifically. Though even as per the
documents filed by the Respondent No. 2 the density
has been altered to 0.5 to 0.7 by the State Govt. while
recommending the case to the Govt. of India. For

making observations against the column no. 6 of form
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no. 3 the reasons have been spelt out by the SDO in
the annexed document to annexure A-4 filed along
with the memo of appeal. It is available at page 29 of
the paper book wherein it has been stated as follows:

g "ade ( Silviculture) 9§ 2005-06 ¥ STel adATT T
IS §=11$ ST T AN 9 o Teleh AY & AR Tl A
UGl dUT IM0Ted .5 F .6 AT, dUT WA AART & 36TaR
& H AreTH HY et & AT a1

qoAT & site quality 8 fohed eica # giig gl .7 & .8 g &1
HEIH 3T a9 & AT a1 & 3reoied & fSaa veg@ gerta
TSI, STasT Aegl, g7 T, FrefleT 3nfe §. 3mafed &7 # 5+7 10
gt # IS I et R 13T AT IRTST U T el &1 gl
& P ATdeh &I oIFTHIT 90 § 37d: Ndfed & FHrhr
HE gIehY 3T A[Udedl & daigdT & aRafdd g3m & TFTer
CATE & AR Ui & AT gaT H&m 368 & 31T wid 27 @t
#Hie X 01 geT, 3r2Tel &9 # 5.25 gaT 5.25 e o el #
g7 &y g gail & crown SETsET 39H & el gU &. Forest
Survey of India & FfcidesT 2013 & 37TER &1 olal 70% &
318 Canoy ¥ 3<oifed @ o dg ad faagd (Very
Dense) T & 3d3Td AofIHoT fhaT ST §. 37 e &
oY JITAHET oot &1 & I Fafiehc FohaT ST HeheTT &.

ATAGT Ud A& o afferl0T & HTEAR deT YR -5 B Notrern

Tropical Dry Deciduous Mixed Forest

10. We may state that before us no document or material
has been filed to indicate the reasons which prevailed
upon the DFO / Conservator of forest and the State
Government to disagree with the reasons given by the
SDO and the observations made by him giving the
Forest density as 0.7 + 0.8. A perusal of form A
appended to the Forest Conservation Rules 2003

framed in excise of the powers conferred by sub-
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Section 1 of Section 4 of the Forest Conservation Act
1980 for the purposes of Part (iv) and Part (v)
provides in Para 17 which is required to be filled by
the Nodal Officer or the PCCF or the head of Forest
Department while giving his opinion and
recommendation that “while giving opinion, the
adverse comments made by the concerned
Conservator of Forest or Deputy Conservator of
Forest should be categorically reviewed and critically
commented upon” Likewise under Para 18 part 5
which is required to be filled by the Secretary In-
charge of the Forest Department of the State
Government it has been specifically provided that “
adverse comments made by any officer or authority in
part B, part C and part D should be specifically
commented upon”. As we have stated above the SDO
Forest in Part 3 specifically gave an opinion with
regard to the density of forest and also specifically has
given the reason in Para no. 18 as to how from the
year 2005 to 2015 in the last 10 years the quality of
forest with density had improved from 0.5 to 0.7 / 0.8.
No record has been placed before us to show that any
officer while dealing with this matter under part (iv)

or Part (v) in the State Government under para 18
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gave any reasons for comments upon the reasons
given by the SDO Forest that the density was 0.7 /
0.8, and why the State Government while forwarding
the case had downgraded to 0.5 to 0.7. This being the
statutory requirement under the Rules of 2003 should
have been complied with, non observance and non
compliance of the aforesaid would require in our
opinion the reconsideration by the concerned
authorities and in case it tend to disagree with the
observations and the note put by the SDO Forest such
reasons for disagreement must be recorded before
forwarding the case to the Government of India. A
perusal of the above contents of para 01 appended by
the SDO, we find that he has categorically stated the
past condition in the year of 2005-06 and the reasons
why the density has increased in the past 10 years to
0.7 to 0.8. Any superior authority which wishes to
disagree with the note put up by the subordinate
officer must necessarily in our opinion record reasons
for doing so. Since, no material has been placed
before us we cannot definitely hold as to what
prevailed upon the superior officers and the State
Government to make the recommendation as it has in

favour of the Respondent No. 2 contrary to the
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guidelines framed in this behalf which prohibits grant
of FC / EC in forest areas having density above 0.6.
11. An attempt was made by the Learned Counsel for the
Respondent No. 2 to submit that the guidelines which
have been appended as Annexure A-5 and issued by
the State Government on 16.07.2010 do not have any
statutory force and are not mandatory for being
followed. In our view the aforesaid contention has no
force as a perusal of the same goes to show that the

introduction itself reads as follows :

“Guidelines for diversion of forest land for non-
forestry under Forest (Conservation) Act, 1980 —
for stipulating the norms for survey and
investigation (Prospecting of ores) on forest
land.”

R SIPR 9ATaIOT UaH g HATAL, 575 ool &l
9 AT F.No. 5-3/2007 -FC f&sTish 16.12.2008
TaH el T Al [ 9 - T&g / Tietsl / IR -
2009/115-13/611, f&=trer 12.03.2009

12. It clearly therefore, stipulates that these guidelines
have been framed for the purposes of diversion of
forest land for non forest purposes land and under
instructions from the Government of India, Ministry
of Environment of Forest & CC contained in the letter
dated 16.12.2008. It is also spelt out that this has

been so looking to the requirement under the Forest
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Conservation Act 1980.  Assuming that these
guidelines are not statutory as contended by the
Learned Counsel for the Respondent No. 2 it cannot
be denied that guidelines have been framed for
dealing with the issue on a uniform basis. In the
absence of the guidelines it can always be argued that
there is arbitrariness and different yardsticks are being
adopted for either accepting or rejecting an
application which would be contrary to the provisions
contained in Article 14 of the Constitution of India.
We are of the considered view that the guidelines
which have been framed even as an administrative
action though not accepting the contention of the
Respondent No. 2 that they are non-statutory need to
be observed and followed. We hold that application
for the aforesaid guidelines is in the spirit of Article
14 of the Constitution of India. And as such the
contention of the Learned Counsel for the Respondent
No. 2 project proponent that the guidelines are not
mandatory cannot be accepted. Even in the
administrative matters the applicability of equal
application of laws needs to be followed. An attempt
was also made to argue that the guidelines are only

applicable in the case of prospecting licenses and not
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for mining operation. We are of the view that in case
no permission for prospecting licenses can be granted
in Forest areas having density of 0.6 or more than the
question of granting permission or recommending
such case favourably for grant of FC to carry out
mining operation in any case cannot be granted. What
applies as, a restriction or a prohibition against
prospecting necessarily applies even more to actual
mining operation.

13. In the light of the above, we gave two options to the
Learned Counsel for the Respondent No. 2 as well as
the Learned Counsel for the State. The first option
was to permit the State Government to place before us
the relevant record to show as to why the
recommendation and the findings given by the Sub-
divisional forest vide his report Annexure A-4 dated
20.10.2015 and the contents of form no. 3 stating the
forest density as 0.7 to 0.8 with its reasons were not
accepted by the superior authorities and the State
Government deciding to recommend the case of the
Respondent No. 2 contrary to the guidelines that a
forest area having the density of more than 0.6 should

not be recommended for grant of forest clearances.
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14. The second option given was that we remand the
matter of the MoEF to re-consider the issue. This be
done in the light of the fact and material that has come
to light and which has been considered by us here in
above which includes the contents of Form 3 and its
accompanying documents / guidelines sent by the
SDO Forest stating the Forest density as 0.7 to 0.8 and
his reasons for holding to which we have reproduced
here in above.

15. In the light of the above the Learned Counsel for the
Respondent No. 2 submitted that the matter be
remanded for consideration of the matter De-Novo
from the stage 2 and the FAC may be directed to take
into consideration the record of the State Government
and the forest officials as to ascertain the reasons for
disagreement with the findings given by the SDO
Forest in his report in form 3 Annexure A-4 and part 1
of the same. To the above the Learned Counsel for
the Appellant in Appeal No. 11/2017 had no
objection.

16. We are therefore, of the view that the order dated
04.01.2017 deserves to be set aside for consideration
of the issue afresh in the light of the discussion

contained hereinabove. We also direct that the issue
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to be decided at the earliest and preferably within 30
days of the submission of the certified copy of this
order. It would be open for both the parties to place
the entire material which has been filed before us or
any other material which they seek to be considered
by the MoEF for this purpose. So far as the MoEF is
concerned it may also call for the relevant record from
the State government. In case the meeting of the
committee is not scheduled to be held within 30 days
the matter shall be placed in the agenda for
consideration in the next meeting to be held and
decided without delay. While doing so we would
expect that reasons be recorded for arriving at a
decision either way.

17. Inso far as the Appeal No. 18/2017 is concerned none
has appeared today before us. The Appeal No.
18/2017 seeks to challenge the order dated 05.01.2017
passed by the State Government in consequence of the
order dated 04.01.2017 which has been set aside by us
while deciding the Appeal No. 11/2017 as such the
Appeal 18/2017 also stands allowed, however, we
have not stated anything with regard to the merits of

the matter in that Appeal.
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18. Both these Appeals No. 11/2017 & 18/2017 stand

disposed of with all pending M.As as above.

(Mr. Justice Dalip Singh)
Judicial Member

(Dr. S.S. Garbyal)
Expert Member

Bhopal:
Date : 23" May, 2017.
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