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CLIMATE CHANGE, FORESTS AND FEDERALISM:
SEEING THE TREATY FOR THE TREES

BLAKE HUDSON"

Despite numerous attempts over the past two decades — including most recently at
the Copenhagen climate discussions in late 2009 — international forest and
climate negotiations have failed to produce a legally binding treaty addressing
global forest management activities. This failure is due in large part to a lack of
U.S. leadership. Though participation of the U.S. in ongoing forest and climate
negotiations is essential, the potential limiting effects of federalism on the U.S.’s
treaty power in the area of forest management has not been fully explored. Such
an exploration is necessary given the debate among constitutional law scholars
regarding the scope of the treaty power, the history of the U.S. invoking
federalism in order to inhibit treaty formation and participation, and the
constitutional reservation of primary land use regulatory authority for state and
local governments. This article argues that due to great uncertainty surrounding
the question of whether federalism limits the federal government’s ability to enter
into and implement a legally binding treaty directly regulating forest management
activities via prescriptive mechanisms, voluntary, market-based mechanisms —
like REDD, forest certification and ecosystem service transaction programs —
should be included within any binding treaty aimed at forests in order to facilitate
U.S. participation and avoid challenges to treaty implementation in the U.S.
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INTRODUCTION

Nations with federal systems should consider the compatibility of
treaties with their constitutional orders before concluding them,
because any errors are almost certainly not a basis for extricating
themselves afterward...International Law obliges nations to
explore the limits of their constitutional structure to comply with
treaties.’

Recently | visited a parcel of private forestland in Alabama. | walked
down a hill to a creek that runs through an impressive stand of oaks, poplars,
sycamores and pines. The creek happens to establish the property line shared
with the adjacent landowner. Upon reaching the bottom of the hill | observed that
the forest that once stretched across the creek now stopped at the creek. The
adjacent landowner had recently clear-cut the property and had removed the
timber all the way down to the water line on the opposite bank. This Alabama
forester’s action was clearly contrary to the state of Alabama’s suggested Best
Management Practices (BMPs) for forests, which state that a forested buffer zone
should be left along watersheds in order to “[p]rotect banks, beds, and floodplains
from erosion; control direct deposition of pollutants; provide shade, food, and
cover for aquatic ecosystems; [and] filter out pollutants from uplands.”2 Though

! Edward T. Swaine, Does Federalism Constrain the Treaty Power?, 103 COLUM. L. REV.
403, 456; 492 (2003).

2 Alabama’s Best Management Practices for Forestry, Streamside Management Zone
Minimum Standards 5, http://www.forestry.state.al.us/Publications/BMPs/2007_BMP_Manual.pdf
(last visited Mar. 12, 2010). The state of Alabama delegates authority to the Alabama Forestry

Electronic copy available at: http://ssrn.com/abstract=1580219
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private forest management regulation, and land use regulation generally, has long
been the purview of state and local regulatory authority in the United States,
federal and international regulatory bodies have taken a growing interest in forest
management decisions of the kind made by this Alabama forester.’

The international community has increasingly focused on global
standardization of forest management practices, and for numerous reasons — based
on both environmental and economic concerns.  Preventing poor forest
management decisions not only protects local environmental goods and services,
like clean water and biodiversity, but it also provides global goods and economic
incentives in the form of carbon sequestration values — potentially tapped for
inclusion in the ever-growing market in carbon — as governments seek to battle
the effects of climate change. Efforts over the past twenty years to address
national and local forest management activities and achieve harmonization of
forest practices within a legally binding international treaty, however, have failed
— due in large part to the unwillingness of the United States to support such a
treaty.”

Despite past failures, national governments continue to discuss approaches
to achieving global forest management. The United Nations Forum on Forests
(UNFF)°® remains the primary forum for “stand-alone” forest treaty negotiations,6
which aim to promote sustainable forestry, preserve the numerous ecosystem
services provided by forests and address climate change. In addition, the potential
of coordinated global forest management to facilitate carbon sequestration has
become a focal point of the post-Kyoto climate negotiations, as national
governments are increasingly seeking both regulatory and market-based solutions
to climate change.” The U.S. Congress has considered numerous bills proposing a

Commission to develop BMPs for the management of forests in watersheds. Section 9-10A-4 of
the Code of Alabama establishes “guidelines for protecting forested watersheds,” and states that
“[alny management guidelines developed by watershed management authorities to protect forested
watersheds shall follow the best management practices established by the Alabama Forestry
Commission as they pertain to forested watersheds.” Code of Alabama - Title 9: Conservation
and Natural Resources, ALA. CODE § 9-10A-4 (2010). Alabama’s BMPs include provisions for
“streamside management zones” (SMZs), which are to be harvested for forest products in such a
way “as to protect the forest floor and under story vegetation from damage.” Alabama’s Best
Management Practices, at 4. The minimum standards state that SMZs should be established no
less than 35 feet from a “definable bank,” and within the SMZ only partial harvesting of trees is
appropriate. Id. at 5. This partial harvesting should leave a minimum residual forest cover of no
less than 50% “crown cover.” Id. “Crown” is defined as “The top of a tree consisting of trunk and
expanding branches.” Id. at 24.

® See infra notes 10 and 135.

* See infra note 24 and accompanying text.

® Concluded its 8" session in May 2009.

® By “stand-alone” this article refers to negotiations that are outside the context of climate
treaty negotiations.

" For example, the European Union Emission Trading System was launched in 2005,
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carbon cap-and-trade scheme for regulating industrial carbon emissions.® Various
state governments have already begun to participate in similar schemes.® Because
forest carbon sequestration capability provides a potentially significant solution to
climate change, there is movement toward incorporating global forest
management into a post-Kyoto climate treaty, though such a treaty has yet to
materialize since Climate Change Conference number fifteen (COP-15) took
place in Copenhagen at the end of 2009.

® Lieberman-Warner Climate Security Act of 2007; Dingell-Boucher Draft Legislation of
2008; American Clean Energy and Security Act of 2009 (Waxman-Markey Bill).

® For example, the Regional Greenhouse Gas Initiative (Connecticut, Delaware, Maine,
Maryland, Massachusetts, New Hampshire, New Jersey, New York, Rhode Island and Vermont),
the Midwestern Regional GHG Reduction Accord (lllinois, lowa, Kansas, Michigan, Minnesota
and Wisconsin, and the Canadian province of Manitoba), and the Western Climate Initiative
(Arizona, California, Montana, New Mexico, Oregon, Utah and Washington, and the Canadian
provinces of British Columbia, Manitoba, Ontario and Quebec), see
http://www.pewclimate.org/what s_being_done/in_the states/regional_initiatives.cfm.

19°see A. Karsenty, S. Gueneau, D. Capistrano, B. Singer and J-L. Peyron, Summary of the
Proceedings of the International Workshop “The International Regime, Avoided Deforestation
and the Evolution of Public and Private Policies Towards Forests in Developing Countries” held
in Paris, 21-23rd November 2007, 10(3) THE INT’L FORESTRY REV. 424 (2008); T. Johns, F.
Merry, C. Stickler, D. Nepstad, N. LaPorte, and S. Goetz, A Three-Fund Approach to
Incorporating Government, Public and Private Forest Stewards Into a REDD Funding
Mechanism, 10(3) THE INT’L FORESTRY REV. 458 (2008); A. Angelsen, REDD Models and
Baselines, 10(3) THE INT’L FORESTRY REV. 465 (2008); K. Levin, C. McDermott, and B.
Cashore, The Climate Regime as Global Forest Governance: Can Reduced Emissions from
Deforestation and Forest Degradation (REDD) Initiatives Pass a ‘Dual Effectiveness’ Test?,
10(3) THE INT’L FORESTRY REV. 538 (2008). At the Bali round of the United Nations Framework
Convention on Climate Change (UNFCCC) in December 2007, the parties agreed to initiate a
plan, which was intended to be finalized at COP-15 in Copenhagen in 2009, that would lead to the
development of “next steps” for countries to take to address climate change. United States
Government Accountability Office (GAO), Climate Change: Expert Opinion on the Economics of
Policy = Options to  Address Climate Change 17  (2008), available at
http://www.gao.gov/new.items/d08605.pdf (last visited Mar. 12, 2010). The United Nations
Department of Economic and Social Affairs (UNDESA) described the Bali talks as placing
“greater attention [on forests] in climate change deliberations not only because of their role in
mitigating and adapting to climate change, but also due to growing concerns over carbon
emissions, resulting from deforestation and forest degradation in developing countries where
emissions are considerable and increasing.” UN-DESA Policy Brief No. 16, Finance for Forests
and Climate Change 2, United Nations Department of Economic and Social Affairs (2009),
available at http://www.un.org/esa/policy/policybriefs/policybrief16.pdf (last visited Mar. 12,
2010). Furthermore, at UNFF-8 in April, 2009, many called for both forest carbon and non-
carbon values to be addressed within any future climate agreement. Climate-L, UNFF8 Discusses
Role of Forests in Future Climate Change Regime, http://climate-l.0rg/2009/04/23/unff8-
discusses-role-of-forests-in-future-climate-change-regime/ (last visited Mar. 12, 2010; also see
referenced press releases). Also in April, 2009 the UNDESA issued a policy brief asserting that
“the global climate change agreement should include actions on deforestation and forest
degradation within the wider context of sustainable forest management.” UN-DESA Policy Brief
No. 15, Finance for Forests and Climate Change, United Nations Department of Economic and
Social Affairs (2009), available at http://www.un.org/esa/policy/policybriefs/policybrief15.pdf
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http://climate-l.org/2009/04/23/unff8-discusses-role-of-forests-in-future-climate-change-regime/
http://climate-l.org/2009/04/23/unff8-discusses-role-of-forests-in-future-climate-change-regime/
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If either a stand-alone forest treaty or a climate treaty incorporating forest
management were to arise in the near future, a natural question would be “how
would such a treaty affect federal and state forest management regulation in the
U.S.?” A more salient question, however, would be to ask the inverse: “how does
the relationship between federal and state regulatory authority in the U.S. affect
stand-alone forest or climate treaty negotiations?” More specifically, how does
U.S. federalism complicate the U.S.’s role in forest management treaty formation
given that the federal government is granted authority under the Constitution to
negotiate treaties, while state governments maintain primary land use regulatory
authority?

This article seeks to expand a recently published policy analysis
summarizing the political science theory in the field of global forest regime
formation and suggesting policy mechanisms for avoiding the consequences of
potential federalism-based complications.* The article further develops and
explores the legal bases for, and implications of, U.S. federalism’s potential
limiting effect on the treaty power in the area of global forest management. Such
an exploration is important as a vigorous debate continues among constitutional
law scholars regarding the scope of the treaty-making power established in Article
Il of the U.S. Constitution. As discussed below, many scholars argue that, in light
of recent U.S. Supreme Court decisions'? reasserting federalism constraints on the
power of the federal government (i.e. the “new federalism™*?), federalism acts as a
restraint on the ability of the U.S. to implement international treaties requiring the
passage of federal legislation that would not, standing alone, pass constitutional
muster.** Other scholars, supporting the “nationalist” perspective, assert that the
treaty power is not so limited. They argue that if implemented pursuant to an
international treaty, the federal government may assert regulatory authority over

(last visited Mar. 12, 2010). More explicitly, UNDESA advocated that “[a]t Copenhagen in
December 2009, it is crucial that countries agree to include reducing emissions from deforestation
and forest degradation in a post-2012 climate regime” (UN-DESA No. 16).

11 Blake Hudson and Erika Weinthal, Seeing the Global Forest for the Trees: How US
Federalism can Coexist with Global Governance of Forests, 1(4) J. OF NAT. RESOURCES PoL’Y
REs. 353 (2009).

12 New York v. United States, 505 U.S. 144 (1992); U.S. v. Lopez, 514 U.S. 549 (1995); City
of Boerne v. Flores, 117 S. Ct. 2157 (1997); Printzv. U.S., 117 S. Ct. 2365 (1997); U.S. v.
Morrison, 529 U.S. 598 (2000).

13 Swaine, supra note 1.

4 See id.; Curtis A. Bradley, The Treaty Power and American Federalism, 97 MIcH. L. REV.
390 (1998); Curtis A. Bradley, The Treaty Power and American Federalism, Part Il, 99 MICH. L.
Rev. 98 (2000); Katrina F. Kuh, Harnessing the Treaty Power in Support of Environmental
Regulation of Activities That Don’t “Substantially Affect Interstate Commerce”: Recognizing the
Realities of the New Federalism, 22 VA. ENVTL. LJ. 167 (2004); Nicholas Q. Rosenkranz,
Executing the Treaty Power, 118 HARv. L. REv. 1867 (2005); Duncan B. Hollis, Executive
Federalism: Forging New Federalist Constraints on the Treaty Power, 79 S. CAL. L. REv. 1327
(2006).
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subject matters — even those traditionally regulated by state governments — that it
would be unable to in the absence of a treaty.™

It is unlikely that the debate over whether federalism places limits on the
U.S.’s treaty-making power will be resolved anytime soon.*® Given the record of
the U.S. allowing federalism to inhibit its participation in international treaties in
the past,’” however, it is crucial to explore questions regarding federalism’s
potential effect on international forest negotiations. As such, this article argues
that due to the uncertainty surrounding the scope of the treaty power, and because
federalism limits federal regulatory authority over land use activities like forest
management, for any international forest treaty to succeed at the national and sub-
national levels — and thus promote the protection of carbon, ecosystem service,
and other sustainable management values of forests — the U.S. will need to go to
the bargaining table promoting voluntary, market-based programs for the
management of forests globally.

The incorporation of market-based mechanisms — such as reduction of
emissions from deforestation and degradation (REDD), forest certification, and
ecosystem service transaction programs — into an international treaty would avoid
failure of treaty implementation in the U.S., in addition to potentially spurring

> David M. Golove, Treaty-Making and the Nation: The Historical Foundations of the
Nationalist Conception of the Treaty Power, 98 MicH. L. REv. 1075 (2000). Professor Hollis
succinctly detailed the two camps that have emerged regarding the scope of the treaty power: “In
one camp lie the reigning ‘nationalists.” Nationalists contend that the Supreme Court definitively,
and correctly, resolved the question of federalism constraints on the treaty power in Missouri v.
Holland. The Restatement (Third) of the Foreign Relations Law of the United States encapsulates
this view, relying on Missouri for the proposition that ‘the Tenth Amendment, reserving to the
several States the powers not delegated to the United States, does not limit the power to make
treaties or other agreements.” Nationalists thus reject the idea that federalism imposes subject
matter limitations on the conclusion or implementation of treaties, even for subjects Congress
could not otherwise regulate in the treaty’s absence. In the other camp reside the rebellious ‘new
federalists.” New federalists reject the orthodoxy’s view of Missouri in light of: (1) the Supreme
Court’s renewed willingness to protect states’ rights under the banner of federalism; and (2) the
expansion of treaty-making to include new procedures and subjects previously thought to be of
distinctly local concern. New federalists contend that the Court could, or should, restrict the
subjects the United States may regulate by treaty — or Congress’s ability to implement them — to
accord with existing limits on Congress’s enumerated powers. They also support imposing other
federalism-based restrictions, such as the anticommandeering principle, to restrain the processes
by which the federal government imposes treaty obligations on the states. Thus, new federalists
suggest the Supreme Court should read Missouri more narrowly or overrule it entirely.” Hollis,
supra note 14, at 1330-1331.

18 As an example of how deep the rift between the two camps runs, Professor Hollis noted,
“[t]o support their textual and structural conclusions, both nationalists and new federalists turn to
history...nationalists claim that the Framers did not envision constitutional limitations for
treaties...New federalists review the same materials and reach the opposite conclusion...Beyond
the Founding materials, both sides present subsequent historical evidence to bolster — or
undermine — their respective interpretations. Often they rely on the same source.” Id. at 1340-
1342,

17 See infra notes 104-106 and accompanying text.
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treaty creation in the first instance given the crucial role of the U.S. in
international environmental treaty formation.'® Market-based mechanisms, unlike
prescriptive dictates, will allow U.S. forest owners to participate in the federal
program on a voluntary basis. The federal government, in turn, would not be
required to engage in the direct regulation of private lands — a role traditionally
reserved for state governments under the U.S. federal system.’ Thus the
federalism complications of direct federal prescriptive regulation of private
forestlands would be avoided and the treaty could be successfully implemented
domestically.

This argument employs legal analysis and an assessment of the resulting
policy effects to demonstrate how to best reconcile U.S. federalism with the treaty
power and global governance of forests. Part Il briefly summarizes how climate
change provides an opportunity to remedy past failures to achieve binding global
governance of forests and further details the current state of international forest
governance negotiations. Part Ill describes and explains how the U.S., though
integral to the success of any international treaty on forests, maintains a potential
federalism-based veto power, and how this potential impediment to forest treaty
formation may be avoided. Part IV summarizes the current state of debate on
potential federalism constraints on the treaty power, including an examination of
the seminal treaty power case of Missouri v. Holland, and concludes that the
debate raises serious questions about whether the U.S. federal government may
directly regulate certain private land uses, such as forest management, despite
entering into a binding international treaty for the management and protection of
forests. Part V concludes that due to the uncertainty over federalism’s potential
limiting effects on the treaty power, market-based, voluntary mechanisms could
pave the way for the U.S. to enter into, and implement, a global treaty aimed at
forest management, notwithstanding the continued debate on federalism and the
scope of the treaty power.

18 See infra notes 50 and 51 and accompanying text.

% Hudson, supra note 11, at 354. This is not to say that the U.S. is the only federal country
that might face issues of domestic implementation as described in this article, though analysis of
those systems is beyond the scope of this article. For example, Canada’s Constitution Act of 1867
grants the provincial governments exclusive responsibility for forest management. In fact,
scholars have noted that the 1982 amendments to Canada’s Constitution placed it “beyond dispute
that the provinces are primarily responsible for forest management.” DAvVID R. BOYD,
UNNATURAL LAW: RETHINKING CANADIAN ENVIRONMENTAL LAW AND PoLicy 133 (Vancouver:
UBC Press 2003). It should be noted, however, that under the Canadian Constitution the federal
government does retain the role of participating in international negotiations “related to the
conservation and use of forests.” Id. at 132.
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1. CLIMATE CHANGE — AN OPPORTUNITY TO REMEDY PAST FAILURES TO
ACHIEVE A BINDING GLOBAL TREATY ON FORESTS

Though global forest management treaty discussions have repeatedly met
difficulties over the past two decades, increasing concern over climate change has
opened the door for greater coordinated international action on forests. This new
opportunity raises many questions for private forest owners in the U.S. Could the
Alabama forester noted above have been persuaded to leave the forest intact if
economically valuable carbon credits were made available, or if paid by industrial
polluters seeking to offset emissions, under potential nation-wide carbon
legislation? If so, these carbon incentives would have the effect of not only
preserving carbon values, but also of promoting sustainable forestry and the
protection of numerous other goods and services provided by forests.

Perhaps a more important question is at what scale are these protections
and incentives most appropriately implemented — at the state, federal or
international level? Would a nation-wide policy on carbon open up the carbon
market beyond our nation’s borders, giving forest owners the further sustainable
management incentives provided by access to the worldwide carbon market, if the
federal government acted pursuant to a global treaty? Relatedly, and regardless of
potential carbon values, which entities are best situated to design forest
management directives that will capture the full environmental and economic
value of the resource? Local communities and state governments, which have on-
the-ground access to the best information and are able to more efficiently allocate
resources, or national and international governmental or private bodies, which
maintain an increasing stake in how local forest resources are managed?

These considerations and questions exemplify the increasingly complex
nature of modern forest management. A forested watershed in rural Alabama
demonstrates how private individuals, subject to state regulations, could
potentially interact in a federal regulatory scheme that might arise out of global
treaty negotiations. In reality, the forest | visited stretched far beyond the
opposite creek bank, and actually extended around the world, as forest managers
are increasingly considering the potential of forests to provide not only local
communities, but also the global community, with a wealth of ecosystem and
economic resources — not the least of which is a substantial means of fighting
climate change.?® Indeed, the harmonization of international forest management

% 20-25% of annual carbon emissions resulting from forest and land use activities are
attributable to forest destruction and degradation, more CO, than emitted by the transportation
sector. Erin C. Myers, Policies to Reduce Emissions from Deforestation and Degradation
(REDD) in Tropical Forests: An Examination of the Issues Facing the Incorporation of REDD
into Market Based Climate Policies, Resources for the Future 4 (2007), available at
http://www.rff.org/documents/RFF-DP-07-50.pdf (last visited Mar. 12, 2010). See also IPCC
Fourth Assessment Report, CLIMATE CHANGE 2007: THE PHYSICAL SCIENCE BAsIS 512, Chapter 7
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practices has occupied an increasingly important place on the world stage during
the last twenty years.

Since the late 1980s, countries promoting formal global action on forest
management practices have made numerous attempts to forge a legally binding
international forest treaty, but have repeatedly met great difficulty. Various
international fora have considered the creation of such a treaty: the 1992 UN
Conference on the Environment and Development (UNCED) in Rio de Janeiro;
four sessions of the Intergovernmental Panel on Forests (IPF) between 1995 and
1997; four rounds of the Intergovernmental Forum on Forests (IFF) between 1997
and 2000; and most recently numerous sessions of the UNFF in the 2000s.%
None of these negotiations resulted in a treaty, and some scholars have described
forest treaty discussions as “a resounding failure.”®* Though scholars have
suggested a variety of reasons for these failures,® one of the most significant

(2007) (Cambridge University Press), available at http://www.ipcc.ch/pdf/assessment-
report/ar4/wgl/ar4-wgl-chapter?7.pdf (last visited Mar. 12, 2010).

2l Radoslav S. Dimitrov, Detlef Sprinz, Gerald M. DiGiusto, and Alexander Kelle,
International Nonregimes: A Research Agenda, 9 INT’L STUDIES REV. 230 (2006). Also see, S.
Gueneau and P. Tozzi, Towards the Privatization of Global Forest Governance?, 10(3) THE INT’L
FORESTRY REV. 550, 552 (2008); Deborah S. Davenport and P. Wood, Finding the way forward
for the International Arrangement on Forests: UNFF -5, -6, and -7, 15(3) REV. OF EUROPEAN
CMTY. AND INT’L ENVTL. L. 316 (2006). Davenport and Wood describe the chronology of
discussions over a forest treaty since 1992 as follows: “International forest policy negotiations
have often been characterized by political entrenchment . . . Since the failure at the 1992
[UNCED] in Rio de Janeiro to achieve a legally binding forest convention, several fora have been
developed in order to allow international forest policy discussions to continue . . . [But a]
convention specifically addressing forests eluded consensus . . . . [T]he [IPF] was established as an
expert body under the UN Commission on Sustainable Development (CSD), with a 2-year work
programme intended to combat deforestation and forest degradation. The IPF . . . led to the
creation of the [IFF] in 1997. .. The UNFF was then formed, with a plan of action that centered on
implementation of the IPF/IFF proposals for action . . . . [T]he creation of the UNFF had less to do
with monitoring the implementation of the proposals for action than it had to do with compromise:
the need to counter the disappointment of some at the lack of an agreement to negotiate a forest
convention with the creation of a new, more permanent forum with a substantially higher level of
political authority.” Id. at 316-317.

22 Radoslav Dimitrov, Knowledge, Power, and Interests in Environmental Regime Formation,
47 INT’L STUD. Q. 123, 134 (2003). Though these efforts are described as a failure by some, later
rounds of the UNFF have at least shown increased attention to the issue of a binding treaty. One
scholar noted that “[t]he negotiations for [a non-legally binding instrument] that took place at
UNFF-7 followed on from a . . . decision negotiated at UNFF-5 and UNFF-6 and represent[s] a
compromise between pro-convention and anti-convention forces.” Deborah S. Davenport, UNFF-
7: the way forward, 37 COMMONWEALTH FORESTRY ASS’N NEWSL. 6-7 (2007).

8 Hudson, supra note 11, at 353-354 (stating that “[a]t UNCED conflicts erupted over trade
issues between developed and developing countries, stifling agreement on a ‘new legal instrument
on forests.” Both at UNCED and subsequent forest conferences, progress has been stymied by
developing countries concerned that a binding treaty would negatively affect developing
economies by regulating tropical forests more stringently than the temperate and boreal forests of
the developed world. As the use of market-based mechanisms to address global forest issues has
become more popular, this concern has morphed into a fear of ‘forest colonialism’, whereby the



http://www.ipcc.ch/pdf/assessment-report/ar4/wg1/ar4-wg1-chapter7.pdf
http://www.ipcc.ch/pdf/assessment-report/ar4/wg1/ar4-wg1-chapter7.pdf

10 UNIVERSITY OF COLORADO LAW REVIEW [Vol. 82:2

impediments to treaty formation has been the inability of the U.S. to consistently
support a legally binding international forest management agreement.?*

The primary forum facilitating debate on global governance of forests is
the UNFF. The UNFF seeks to promote sustainable forestry, address climate
change, and preserve the varied ecosystem services provided by forests. © As
noted, however, international negotiations leading up to the current UNFF talks
have failed to achieve binding global forest governance. Additionally, the United
Nations Framework Convention on Climate Change (UNFCCC) is increasingly
considering forest management in the context of climate change, with current
emphasis on the development of REDD programs that have the potential to
improve carbon credit and offset markets globally.”® UNFCCC negotiations,
however, have failed to establish, in a binding instrument, a significant role for
forests in mitigating atmospheric carbon.?’

With regard to climate negotiations, the international community has
increasingly recognized that a concerted global effort is necessary to capitalize on
the huge potential of forests to combat climate change.?® The current leading

developed world would pay for the right to continue emitting carbon into the atmosphere while at
the same time limiting development of forested lands in the developing world.”). See also
Dimitrov, supra note 22, at 135; Tom Griffiths, Seeing ‘RED’? ‘Avoided deforestation’ and the
rights of Indigenous Peoples and local communities, Report for the Forest Peoples Programme
(2007), available at

http://www.forestpeoples.org/documents/ifi_igo/avoided deforestation_red_jun07_eng.pdf  (last
visited Mar. 12, 2010).

 Deborah S. Davenport, An alternative Explanation for the Failure of the UNCED Forest
Negotiations, 5(1) GLOBAL ENvTL. PoL. 105 (2005); See also, Radoslav Dimitrov, Hostage to
Norms: States, Institutions and Global Forest Politics, 5(4) GLOBAL ENVTL. PoL. 1 (2005).

% SQuch ecosystem services include enhancing managed forests’ role in watershed protection
and flood control, protecting habitat, biodiversity and genetic resources and the preserving cultural
and recreational values. See Bastiaan Louman, Andreas Fischlin, Peter Gliick, John Innes, Alan
Lucier, John Parrotta, Heru Santoso, lan Thompson, and Anita Wreford, Adaptation of Forests
and People to Climate Change — a Global Assessment Report, Chapter 1, Forest Ecosystem
Services: A Cornerstone for Human Well-Being, International Union of Forest Research
Organizations (2009), available at http://www.iufro.org/science/gfep/embargoed-
release/download-by-chapter/ (last visited Mar. 12, 2010).

% See infra notes 135 and 137.

%" For discussion of Kyoto’s failure to adequately incorporate forest management, see Levin et
al., supra note 10 and Ben Cashore, C. McDermott & K. Levin, The shaping and reshaping of
British Columbia forest policy in the global era: A review of governmental and non-governmental
strategic initiatives (2006), prepared in preparation for keynote address to Association of BC
Forest Professionals Annual General Meeting, Victoria, BC, Canada, February 22-24, 2006,
available at http://www.yale.edu/forestcertification/pdfs/ABCFEP.pdf (last visited Mar. 12, 2010).

%8 Karsenty et al., supra note 10; Johns et al., supra note 10; Angelsen, supra note 10, Levin
et al., supra note 10. In 2005 global forests covered 30 percent of the total land area worldwide.
Food and Agriculture Organization of the United Nations (FAO), Global Forest Resources
Assessment 2005: Progress towards sustainable forest management xii (2006), available at
ftp://ftp.fao.org/docrep/fao/008/a0400e/a0400e00.pdf (last visited Mar. 12, 2010). The
Intergovernmental Panel on Climate Change (IPCC) concluded that deforestation and forest
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international treaty on climate change, the Kyoto Protocol (adopted in 1997 and
entering into force in 2005), is a multilateral environmental agreement assigning
binding carbon reduction targets and timetables to “Annex I,” or industrialized,
nations, as well as general commitments for all member countries. The protocol,
however, has largely ignored forest management as a means of achieving carbon
sequestration goals, as emissions from deforestation and forest degradation have
not been integrated into Kyoto targets.?® Rather, the protocol’s effectiveness has
been measured primarily with reference to its direct regulation of industry
emitters for the purpose of reducing greenhouse gases.*

Cashore et al.*! find that while private entities, environmental groups and
government agencies have increasingly been included in talks to address climate
change, forest managers have often been left out of climate change discussions.
Twenty to twenty-five percent of annual global carbon emissions result from
forest and land use activities, and a vast majority of these emissions are
attributable to forest destruction and degradation.®* Forest managers, however,
“have not been required to act strategically in mitigating emissions or adapting to
climate change impacts” and “[e]nvironmental groups . . . have yet to target their
campaigns upon unsustainable forest management [and] the lack of adaptation
strategies among forest managers.”33

degradation account for most of the approximately 20-25% of human caused carbon emissions
attributable to land use changes. IPCC, supra note 20. The UNFF has noted that
“mismanagement [of forests] would have a significant impact on the course of global warming in
the twenty-first century,” but that “[s]ustainable forest management can contribute toward
emissions reductions and to carbon sequestration.” United Nations Forum on Forests, Recent
Developments in Existing Forest-Related Instruments, Agreements, and Processes 12 (2004),
working draft for Ad hoc expert group on Consideration with a View to Recommending the
Parameters of a Mandate for Developing a Legal Framework on All Types of Forests, available at
http://www.un.org/esa/forests/pdf/aheg/param/background-2.pdf (last visited March 12, 2010).
Scholars have asserted that forest management activities can be augmented to achieve carbon
sequestration goals through a variety of strategies, including the increase of forested land through
reforestation projects, the increase in carbon density of existing forests at both stand and landscape
scales, the expanded use of forest products that sustainably replace fossil-fuel CO, emissions and
the implementation of REDD programs. Josep G. Canadell and Michael R. Raupach, Managing
Forests for Climate Change Mitigation, 320 SCIENCE 1456 (2008). Though there is uncertainty
regarding whether such augmented management approaches can actually achieve an accurately
determined reduction of atmospheric carbon, mechanisms aimed at driving these activities, such as
REDD, are increasingly utilized.

 |evin et al., supra note 10.

% Though the Kyoto Protocol introduced the Clean Development Mechanism (CDM) for
forest carbon offset projects in developing countries, the CDM has proved inadequate, as only
three forest CDMs exist (see http://www.carbonpositive.net/viewarticle.aspx?articlelD=1463, last
visited Mar. 12, 2010).

%! Cashore et al., supra note 27.

%2 Myers, supra note 20, at 4; IPCC, supra note 20. A small fraction of this amount is
attributed to other land use changes.

% Cashore et al., supra note 27, at 48.
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Despite previous failures to comprehensively integrate forest carbon
sequestration into the climate framework, the burgeoning currency of carbon that
has exploded onto the market has changed the analysis regarding the viability of
including global forest management programs within climate negotiations. The
Energy Information Administration (EIA) projected that the proposed Lieberman-
Warner Climate Security Act of 2007 would have resulted in U.S. carbon credit
prices of between $10-$50 per metric ton of carbon by 2012, between $18-$80 per
ton by 2020 and between approximately $22-$160 per ton by 2030.** If such
projections come to fruition under a post-Kyoto framework, which has yet to
result after COP-15 took place in Copenhagen in December 2009, global trade for
carbon provides a significant incentive for governments to include forest
management, at least as it relates to carbon sequestration values, within a binding
international climate treaty.*®  Such inclusion would capitalize on the
aforementioned inertia towards including managed forest carbon within the post-
Kyoto framework and would compensate for Kyoto’s failure to adequately utilize
the world’s forests to fight climate change.

The Kyoto climate discussions were only the latest international
negotiations to fail to include global forest management activities within a
binding treaty, as stand-alone treaty discussions have also faced persistent
setbacks. The Rio rounds of forest talks in 1992 only produced a non-binding
statement of principles.*® A binding forest treaty was never even placed on the
negotiation agenda because the G-77 group of developing countries largely
viewed a treaty as a means for the developed world to raise trade barriers.*’
Furthermore, the G-77 believed developed countries were pressuring them to take
economically detrimental action to protect tropical forests, while at the same time

% U.S. Energy Information Administration (EIA), Energy Market and Economic Impacts of
S. 2191, the Lieberman-Warner Climate Security Act of 2007 (2008), available at
http://www.eia.doe.gov/oiaf/servicerpt/s2191/fig5.html  (last visited Mar. 12, 2010 from
http://www.eia.doe.gov/oiaf/servicerpt/s2191/fig5.html).

* Twenty years ago, before the U.S. wholly shifted its position on a global forest treaty, the
U.S. itself recognized the economic incentives provided by forest carbon. See Davenport, supra
note 24, at 123-124. As noted below, the U.S. is one of the world’s largest energy users and
emitter of carbon emissions, and potential costs to the U.S. of carbon regulation are great. Thus,
the U.S. might come to the table more readily during climate change negotiations if it can mitigate
economic impacts by the incorporation of market-based, international forest management
programs into those negotiations. Most iterations of proposed domestic carbon cap and trade
legislation in the U.S. have allowed for industry carbon offsets by investment in, or credit
purchases from, approved carbon sequestration projects — in forests or otherwise. Opening up the
forest markets by increasing, and uniformly formalizing, the number and types of market-based
programs would only increase the attractiveness of a global climate treaty for the U.S. It would
also make more viable U.S. interest in binding harmonization of forest management practices
worldwide.

% Dimitrov, supra note 21.

¥1d.
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refusing to enforce the same regulations on temperate and boreal forests.*®
Subsequent IPF, IFF and UNFF discussions stagnated over similar issues.
As noted, a key reason for the failure to achieve a stand-alone treaty is the U.S.’s
reversal of its previous position generally supporting a legally binding
international agreement on forest management.*® The U.S. has been cited by
numerous scholars as the most influential country in the international governance
system, and the U.S. was actually the first country to propose a stand-alone,
binding forest convention.”” Although the U.S. was unable to push through a
binding agreement in the early 1990s, its official reversal of support for binding
international forest management in 1997 has made it more difficult for the
international community to revisit the issue.** The U.S.’s reversal represented a
domestic political shift whereby it embraced the argument put forth by developing
countries opposed to a binding treaty — that national sovereignty in the forest
sector was more valuable than benefits derived from an international forest
treaty.*?

Despite U.S. recalcitrance in past stand-alone forest negotiations, the 2007
UNFF talks did show signs of progress, resulting in a “Non-legally Binding
Authoritative Statement of Principles for a Global Consensus on the Management,
Conservation, and Sustainable Development of All Types of Forests.”®  This
instrument was meant to promote sustainable forest management worldwide by
encouraging national action and international cooperation.** Though a positive
step forward, some scholars claim that the instrument “looks unlikely to achieve
any real consolidation of global forest governance,”* while others note that the
failure to achieve a legally binding instrument “remains a setback.”*

%1d.

* Dimitrov, supra note 24.

40 Davenport, supra note 24.

“d.

2 Imme Scholz, A Forest Convention — Yes or No?, Position Paper for the Federal Ministry
for  Economic  Cooperation and Development (BMZ) (2004), available at
http://www.isn.ethz.ch/isn/Digital-Library/Publications/Detail/?0ts591=0C54E3B3-1E9C-BE1E-
2C24-A6A8C7060233&Ing=en&id=27768 (last visited Mar. 12, 2010).

*% United Nations General Assembly, Sixty-second session, Agenda item 54 (2008), available

at
http://daccess-dds-ny.un.org/doc/UNDOC/GEN/NO07/469/65/PDF/NQ746965.pdf?OpenElement.

* UNFF (United Nations Forum on Forests), Report of the seventh session (2006-2007),
available at
http://daccess-dds-ny.un.org/doc/UNDOC/GEN/N07/349/31/PDF/N0734931.pdf?OpenElement
(last visited March 22, 2010).

** Gueneau, supra note 21, at 551.

% Katharina Kunzmann, The Non-legally Binding Instrument on Sustainable Management of
All Types of Forests - Towards a Legal Regime for Sustainable Forest Management? 9(8)
GERMAN L.J. 981, 1005 (2008), available at
http://www.germanlawjournal.com/pdfs/\Vol09No08/PDF Vol 09 No 08 981-
1006_Articles Kunzmann.pdf (last visited Mar. 12, 2010) (stating in full that the value of the
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Ultimately, though the inclusion of forest management activities within a
binding global treaty remains under debate within both the UNFCCC and UNFF,
a global treaty including forest management has yet to be achieved. The next
section explicates how U.S. federalism may disrupt international negotiations on
binding forest management if the mechanisms for achieving forest management —
i.e. prescriptive regulation vs. market-based, non-prescriptive governance — are
not considered.

1. U.S. FEDERALISM AS A VETO POWER OVER GLOBAL FOREST MANAGEMENT

A. The Political Science of Forests, Federalism and Treaties
Recently, Professor Erika Weinthal*’ and | undertook a political science
analysis of U.S. federalism’s potential effects on global forest treaty negotiations
in the event that either a legally binding stand-alone forest treaty or a post-Kyoto
climate treaty incorporating forest management emerged from future UNFF or
climate negotiations.*® Particularly important to our analysis were the questions
of what mechanisms any treaty aimed at forest management might employ, and
what requirements the treaty would impose upon participating countries.*®
Weinthal and | argued that these questions are particularly important to the U.S.,
viewed as crucial to the success of both climate and international forest
negotiations,*® because,

the U.S.’s own domestic governance structure complicates its role
in the creation of any legally binding treaty that involves the
potential direct regulation of land use by the federal government.
The U.S.’s governmental system of federalism, engrained in the
U.S. Constitution and receiving protection by the U.S. judiciary,
causes domestic implementation of certain international forest
governance scenarios to be more viable than others.>

instrument “lies in the advantage that it ties together the most important rules and standards of
forest policy in one document and that it aims to realise sustainable forest management instead of
limiting itself to a mere repetition of the global objectives of forests. The Instrument, however,
does not succeed in creating one comprehensive set of all rules applicable and desirable for the
forest sector, nor does it in fact reflect each state’s responsibility to ensure the sustainable
management of its forests. Furthermore, the fact that no consent could be reached on a legally
binding instrument remains a setback.” 1d.

*" Nicholas School of the Environment, Duke University, Durham, North Carolina.

*® Hudson, supra note 11.

“1d. at 354.

