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Lessons from the ‘Rooibos Robbery’

A controversy between Nestlé, the world’s largest food company, and the South African government illustrates the need for clear rules with regard to when the obligation to share the benefits arising from the utilisation of genetic resources starts, and what that obligation covers.

At issue are two plants found in South Africa, rooibos and honeybush, both of which are commonly used to make herbal teas. Both species also have well-known medicinal uses.

In May 2010, Nestec, a Nestlé subsidiary, filed four international patent applications for using rooibos and honeybush or extracts from them (i.e. ‘derivatives’) to treat hair and skin conditions such as acne, wrinkles and hair loss. A fifth application sought patent protection for using rooibos as an anti-inflammatory. Nestec is seeking patent protection in a large number of countries around the world, including South Africa, which accuses the company of biopiracy.

The South African Biodiversity Act requires companies to get a permit from the government if they intend to use South African genetic resources for research or patenting. These permits can only be obtained with a benefit-sharing agreement. According to the country’s environmental affairs department, Nestlé never received permits to use rooibos and honeybush.

Nestlé maintains that any biopiracy claims are baseless since it neither sourced the plants in South Africa nor did research on them there. Rooibos and honeybush extracts and material were provided by South African suppliers to two Nestlé research facilities in Switzerland and France, which used them for basic research on active ingredients.

The company’s spokesman Ravi Pillay said the patents were filed to protect Nestec’s research results, which showed potential benefits for consumers. “Nestec has not filed any patent relating to the plants themselves, or extracts of the plants. Nestlé has not made any commercial use of these patents, and has no plans to do so in the near future,” he added.

According to Mr Pillay, Nestlé would comply fully with the benefit-sharing provisions in South African law if the company decided to use the patents commercially. However, Johanna von Braun of Natural Justice noted that under the country’s Biodiversity Act, the commercial phase of bioprospecting begins once a patent application has been filed. The terms under which the South African suppliers provided the plants to Nestlé also mattered, she explained. “If they are exporting rooibos to make tea, they don’t need a permit. But if they were going to be used for research, the suppliers would have needed an export permit, including a bioprospecting application from Nestlé.”

ABS Protocol Only Partially Helpful

Despite its ambiguities, the newly agreed ABS protocol could be helpful in cases such as the rooibos/honeybush controversy. Article 2 of the treaty states that “utilisation of genetic resources means to conduct research and development on the genetic and/or biochemical composition of genetic resources.” It also contains a definition of derivatives, implying that benefit-sharing obligations would extend to research conducted on extracts of genetic resources.

However, it should be kept in mind that the ABS protocol only regulates state-to-state relations, which will make each and every member’s domestic implementation of the treaty’s obligations crucial. Unfortunately, the protocol’s provisions on enforcement and compliance - i.e. governments’ obligations to ensure that their companies comply with the treaty - emerged from Nagoya far weaker than experts had called for.

